The Right Honourable Henry Earl of Bindon (Son and Heir apparent of the Right Ho- 
nourable Henry Earl of Suffolk ) The Honourable Edward Howard and Charles Howard 
Eſqs; (two other Sons of the faid Earl of Suffolk ) Jobn Pitt Eſq; and the Lady Diana 


his Wife, Daughter of the ſaid Earl, Appellants, 


The Right Honourable Henry Earl of Suffolk, the Right Honourable Ann JmCounteſs 

 Dowagerof Suffolk, ( ſurviving E xecutors of James late Earlof Suffolk Deceaſed) 
Sir William Ruſſel Bar. Thomas Marriott Eſq; Suſannah Coppinger Spinſter, 
( Executrix of Mary Coppinger Widow, deceaſed, who was Adminiſtratrix of Ralph 
Coppinger deceaſed) John Davies and Margaret bis Wife, Reſpondents. 


The Appellants C ASE. 


Ofober 19. 1665: W AMES late Earl of Suffolk being ſeized in Fee of Audley-end Houſe, Park, and Lands thereunto belonging in the County 
icons le, Boy als J of Eſſex, by Deed and Line (is bonkderetion of 50000 J. agreed to be paid to the ſaid Earl for the Purchaſe thereof) did 
— _ on — Convey the ſaid Houſe, Fark, Lands and Premiſes, unto his ſate Majeſty King Charles the Second, his Heirs and Succeſſors. 
. &. That the ſaid King Charles did fatisfy to the ſaid James Earl of Saſſoll' the Summ of 30000 J. in part of payment of the faid 
30000 1 50000 , and by Letters of Privy Seal for Satisfaction of the remaining 20000 1. did direct, that (out of ſuch Moneys as were 
Privy Sear * ie. then remaining, or ſhouid thencetorth be paid into the Receipt of the Exchequer out of the Revenue ariſing by Fire-Hearths ) 
maining 20000 /. there ſhould be paid to the faid Earl James or his Aſſignees, the ſaid 20000/7. but no proviſion was made for Intereſt, till payment. 
The 20000 7. not paid That the ſaid 20000 J. or any part thereof was not paid in the Lite time of the ſaid Earl James, who lived till the year 1688. 
in Earl James's Life time, and during his Life made all poſſible Application for the ſame, even to the time of his Death; ſo that the ſaid Earl James looked 
r = upon the Kid 20000 /. in danger of being loſt: And ſoon after his Death the Hearth- money (. which was the only Security the 
ſaid Earl had for the Payment of the ſaid Summ, being taken away by Act of Parliament, and no other Proviſion being 

made for the Payment of the ſaid 20000-/. the ſaid Debt was look'd upon as Deſperate. : 
Fuly 10. 1688. Earl James made his Will, and reciting therein, that the ſaid 20000 J. was then due to him, Deviſed the ſame in the 
Earl James's Will, en words following, ( viz. } I do hereby give and deviſe the ſaid 20000 l. unto my Brothers, George Howard, and Henry Howard, 
which the preſent Doubt 2% ,,2*o Henry Howard, Edward Howard, Charles Howard, and Diana Howard, Sons and Daughter of my ſaid Brother Henry 
3 128 Howard, equally to be Divided amongſt them, Share and Share alike, and if either of them Dye, to the Survivors or Survivor 


of them, and ſoon after dy'd, and made the Defendants Heury now Earl of Szffolk, Anne Counteſs of Suſſolt, (the Teſtator's 


5 


Wife) and Richard Newman Gent. Deceaſed, Executors of his faid Will. 
Earl George died before After his Death, Earl George ſurvived him three years, but dy'd befo 
the 20000 . could be di, curity or promiſe was given for the fame, or the leaſt Expectancy thereof, 
vided, being neither paid X : : : FI : 
e RG the Crown by him, and the Executors of Ear] James for that purpoſe. i 
November 21. 1701. His late Majeſty King War, in full ſatisfaction of the ſaid 20000 J. and of 6007. due to the Earl of Sufſo!k for Arrears of his 
eee e fc. Sallary, (as Houſekeeper of Audley End) and in conſideration of the ſaid EarPs quitting the Sallary, (which was 250 /. per Annum) 
granted to Truitces in ſa- 7 f 2s : | g N 3 . : . 
Granted to Peter Minz Eſq; and Thomas Marriott Gent. and their Heirs, (and which Eitate is now in Sir 


risfaction of the 20000 1. for the tuture, l 
William Ruſſel and Thomas Marriott) the ſaid Audley- Lud Houle, Park and Lands thereto belonging, to hold to them and their 


Heirs, upon the Truſts following, (vs.) : 2 OE | 
Reſpondents Demands In the firſt place, for the indemnifying the ſurviving Executors of Earl James, againſt all Claims and Demands of the Ad- 
provided for, if valid, ele miniſtrators of Earl George, in reſpect of the ſaid 2o00ao J. and for making ſatisfaction to them, in Caſe they ſhould appear to 


125 have Right to any part thereof. 5 | 67 
Truſtdividedamongthe Then as to one 5th, (the whole in five equal parts to be divided ) of the faid Premiſes in truſt for the Reſpondent, the 


then Five ſurviving De- Earl of Safſolk and his Heirs. 
© 8 As to one other 5th, in truſt for the Appellant, the Earl of Bizdoz and his Heirs, 
As to one other 5th, in truſt for the Appellant, Edward Howard and his Heirs. 
As to one other 5th, in truſt for the Appellant, Charles Hovard and his Heirs. | 
As to the remaining 5th, in truſt for Lady D:aza, (Wife of the Appellant Mr. Pitt) and her Heirs for ever. 
Adminiſtration to Fall That Earl George being (as is prerended) indebted to one Ralph Coppinger, by Judgment, in 876 J. Coppinger dy'd inte- 
Geolge Pramed,to the ke- ite, and Adminiſtration was granted to Mary his Widow; and alſo Adminiſtration to the ſaid Earl George was granted, 


pondent Coppinger firit eee 5 - 5 5 5 
a EE Refwon: to Margaret the Wife of the Reſpondent John Davies, who under colour thereof, claims a ſixth Part of the 20000 J. as the 


cent Margaret Davies. Share belonging to the ſaid Earl George. | : 
Appellant, the Earl of That 5 the Earl of Bindon, (without any other Proſpect of Advantage, then to preſerve the ſaid Houle for the 
17 on in the Honour of his Family) with Advice of Council, purchas'd the ſeveral Shares and Intereſts of the other Appellants ; and 
Exhibited his Bill, to the now Earl of Sfſolk, in the ſaid Premiſes granted as aforeſaid, and Exhibited his Bill in Chancery, to have Conveyances 
_—_ the Fenetit of the executed to him of the ſaid Premiſes, free from all Incumbrances ; And that the Appellant, the Earl of Bindon, and his Eſtate 
126 might be quieted from the pretended Claims of the Repreſentatives of Earl George, and all Claiming under them. 
June 17. 177, To which Bill the Reſpondents having Antwer'd, the ſaid Cauſe came to be heard, before the Right Honourable the Lord 
Decree that th: Ap- Chancellor of Great Britain, who was pleaſed to Degree a ſixth Part of the 20000 J. and Intereſt for the ſame, from the time 
eee ee e the Earl of Bindon had Poſſeſſion of the Premiſes, under the Grant of the late King William; and upon the Appellants paying 
RelpondentDavies a fixth the ſame, unto the Reſpondents, Davies and his Wife, the Appellant was to have a Conveyance of the Premiſes. 
5 4 the 20000 J. and Put in deſault of Payment, then the ſaid Appellant's Bill ſhould ſtand diſmiſſed with Colts. | | | 
And for non-payment, From which Decree, ſo far as it relates to the allowing of the Reſpondents, Davies and his Wife's Title, to a {ixth Part of 
the Bill to be dilmiſſed. the faid 20000 J. and the ordering Intereſt of the ſaid ſixch Part to be paid and the ordering of the Appellants Bill to be diſ- 
Appeal againſt that miſſed in default of Payment thereof, the Appellants have Appealed, apprehending the faid Decree to be erronious, the Intent 
etre | try ee of the Will of the ſaid James Earl of Suffolk being, That the ſaid Deviſezs, or ſuch of them who ſhould be living when the ſaid 
po 200co J. ſhould come to be paid, ſhould ſhare the lame equally amongſt chem ; and that Earl George happening to dye, before 


the 20000 |. with Intereſt, f n | ; 
and Orders a Dilmiſtion any Payment, or Proviſion for Payment, of Principal or Intereſt, the Reſpondents, Davies and his Wife, as his Repreſentative, 


* cannot be entitled to any Part or Share thereof. | 
| I. For that the Words ot the Deviſe (and if either of them dye, tothe Survivors or Survivor of them) containing no Limitation 
of time, within which ſuch dying to entitle the Survivors is to be, the time ought to be conſtrued as largely as any rea ſonable Senſe 
of thoſeWords will bear, and therefore moſt reatonable and proper to be underſtood, to relate, to the dying of any the Legatces, 
before the Debt recovered or received. | | 
II. For that ſome ſurvivorſhip is intended, as therelikewiſe is an equal Diviſion intended (there being expreſs Words for both) 
and it ſeems but reaſonable that both ſhould referr to the ſame time, that is the time of Payment tor the 20000 J. is then to 
be divided when it is paid, and ſo the Senſe of the Teſtator will be this, So ſoon as this 20000 J. can be got, it ſhall be divided 
amongſt my Brothers, &. and the Survivors of them; Or amongſt my Brothers, cc. or ſuch of them as ſhall be then living. 
III. For that there is no other time to refer this ſurvivorſhip to, except the time of the Teſtator's Death, and that cannot be, be- 
cauſe it makes the Clauſe of ſurvivorſhip uſeleſs, for of Courſe thoſe that dyed before the Teſtator, Would be excluded with- 
out this Clauſe ; and its a natural Conſtructtion, that the Teſtator might reaſonably deſign a Kindneſs tothe Perſons named, if 
they lived to receive it, which yet he would not (nor can it be ſuppoſed he ſhould) give to a Repreſentative, who (as now 
happens) might be a perfect Stranger, and without any Merit from the Teſtator. 
IV. And ſhould the Clauſe of ſurvivorſhip be underitood, of a dying by any of the Legatces in the Life of the Teſtator, it 
would make the Will to provide for a Contingency, which muſt happen — it was a Will (which it only is from the Teſtator's 


Death) and that would be unreaſonable and void. 


re any part of tlie ſaid 20000 l. was paid, or any ſe- 
although great Application had been made to 


— 5 Samuel Dodd. 
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